INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SUE ANN SWANSON,

Fantiff,
No. 97 C 7480
VS.
Magistrate Judge Schenkier
ALLSTATE INSURANCE COMPANY,

SN N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

In this action, plaintiff Sue Ann Swanson asserts three separate claims arising out of her
dissatisfaction with her employment reationship with defendant Allstate Insurance Company, and the
termination of that employment relaionship. In Count | of the amended complaint, Ms. Swanson aleges
discrimination on the basis of gender, in violation of Title VII of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000e et seg., as amended by the Civil Rights Act of 1991 (“Title VII”). In Count Il, Ms. Swanson
dlegesthat Allgtate retdiated againgt her for opposing the aleged gender discriminetion, inviolaionof Title
VII. Findly, in Count Ill, Ms. Swanson aleges that Allstate discharged her because of a disahility, in
violation of the Americans With Disabilities Act, 42 U.S.C. § 12101 et seq. (“ADA”).

Allgtate has filed a motionfor summary judgment on al of Ms. Swanson’s claims [doc. # 61-1].
Allstate assertsthat it is entitled to judgment on Count |, because dl but one of Ms. Swanson’'s gender

discriminaiondams are time-barred under Title V11, and Ms. Swanson hasfailed to offer factsthet create

'Pursuant to 28 U.S.C. § 636(c), al parties to this case have voluntarily consented to have a United States
M agistrate Judge conduct all proceedingsin this case, including the entry of final judgment (see doc. ## 25-27).



atriableissue on tha lone remaining clam. Allstate seeks summary judgment on Count |1 on the grounds
that Ms. Swanson engaged in no protected complaints of gender discrimination, and that inany event, the
undisputed facts show she suffered no adversejob actionasaresult of her complaintsand that Allstate had
alegitimate, non-discriminatory reason for taking the actions Ms. Swanson complains about. Findly, as
for Count 111, Allstate contends that it did not discriminate against Ms. Swanson in violaion of the ADA
because Ms. Swansonisnot “disabled” within the meaning of the ADA, and evenif she were qudified and
disabled, Allstate did not violate any duty of reasonable accommodation.

After careful review of the parties submissons, the Court grants Allstate’ s motion for summary

judgment asto Counts | and |11, but denies the motion as to Count 11.2

Summary judgment is proper if the record shows that there is no genuine issue asto any materia
facts, and that the moving party is entitled to judgment as amatter of law. Fed. R. Civ. P. (“Rule’) 56(c).
A genuine issue for trid exists only when*the evidenceis suchthat areasonable jury could return a verdict
for the nonmoving party.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). If theevidence

is merely colorable, or isnot Sgnificantly probative, summary judgment may be granted. Liberty Lobby,

2After the summary judgment motion was fully briefed, Ms. Swanson sought leave to amend the amended
complaintto add aCount IV, allegingthat Allstateretaliated against her for asserting rights underthe ADA. OnApril 26,
2000, in an oral ruling, the Court denied the motion to amend for two reasons: (a) the motion came long after the close
of discovery and during the pendency of the summary judgment motion, and thus was extremely untimely and, if
granted, would inject delay and prejudiceintothe case(see, e.g., Feldmanv. American Memorial Life Ins. Co., 196 F.3d
783, 793 (7th Cir. 1999); Sanders v. Venture Stores, Inc., 56 F.3d 771, 773-74 (7th Cir. 1995)); and (b) the proposed
amendment was futile, because the alleged ADA retaliation claim was known to Ms. Swanson when shefiledher ADA
charge with the EEOC and thus could have been included in that charge -- but was not. See, e.g., McKenziev. Illinois
Department of Transportation, 92 F.3d 473, 481-83 (7th Cir. 1996); Steffan v. Meridian Life Ins. Co., 859 F.2d 534, 544-45
(7th Cir. 1988).



477 U.S. at 249-50; Flipside Productions, Inc. v. Jam Productions, Ltd., 843 F.2d 1024, 1032 (7th
Cir.), cert. denied, 488 U.S. 909 (1988).

In deciding a motion for summary judgment, the Court’s sole function is to determine whether
sufficient evidence exigts to support averdict inthe nonmovant’ sfavor. The Court must view al evidence
inthe light most favorable to the nonmoving party. Valley Liquors, Inc.v. RendfieldImporters, Ltd., 822
F.2d 656, 659 (7th Cir.), cert. denied, 484 U.S. 977 (1987), and draw al reasonable inferences in the
nonmovant' sfavor. Santiago v. Lane, 894 F.2d 218, 221 (7th Cir. 1990). Credibility determinations,
weighing evidence and drawing reasonabl e inferences are jury functions, not thoseof ajudge whendeciding
amotionfor summary judgment. LibertyLobby, 477 U.S. at 255. However, mere conclusory assertions,
unsupported by specific facts, are not sufficient to defeat aproper motionfor summary judgment. Bragg
v. Navistar Intern. Transp. Corp., 164 F.3d 373, 377 (7th Cir. 1998) (summary judgment affirmed,
“conclusory statements that the testing conditions were lessfavorable€’ to plantiff thanto mde co-workers
was insufficient to “affirmatively demondrate [] that a genuine issue of fact exists’ onthe issue of disparate
treatment); First Commodity Traders, Inc. v. Henfold Commodities, Inc., 766 F.2d 1007, 1011 (7th
Cir. 1985) (“conclusory satementsinaffidavits opposing amotionfor summary judgment are not sufficient
to raise agenuine issue materid fact”).

All properly supported materia facts set forthineither parties’ satement (i.e., Def’s. Factsor PL.’s
Add'| Facts) are deemed admitted unless properly controverted by the opposing party. UNITED STATES
Dist. CourT, N. DisT. OF ILL. LR56.1; see also Corder v. Lucent Technologies, Inc., 162 F.3d 924
(7th Cir. 1998); Flaherty v. Gas Research Inst., 31 F.3d 451, 453 (7th Cir. 1994); Waldridge v.

American Hoechst Corp., 24 F.3d 918, 921-22 (7th Cir. 1994). In order to “properly controvert” a



movant’ sfact gatement, the nonmovant must citeto evidence; ameredenid of supported factud assertion
isinauffident to create agenuine dispute. Flaherty, 31 F.3d at 453. That said, the Court now turnsto the

undisputed materid facts.

A. The Parties.

Pantiff, Sue Ann Swanson, is a femde individua residing in the State of 1llinois. Defendant,
Allgtate Insurance Company, is an lllinois insurance corporation, doing business worldwide by providing
avariety of insurancerelated services (Def’ s. Facts § 1-2). Allstate employed plantiff as an attorney from
1980 until February 24, 1998 in Allgtate s corporate office in South Barrington, Illinois (1d. 1 2).

B. Ms. Swanson’s I nitial Employment at Allstate.

For the firs 9x and one-haf years of her employment with Allstate, from June 1980 through 1986,
Ms. Swanson worked in Allstate’ s house counsdl’ s office in downtown Chicago (Pl.’s Add'| Facts § 4).
In the last evaluation she received at that office, covering the period from January to October 1986, Ms.
Swanson was rated by their supervisor as“ dgnificantly exceeding” expectations, and was recommended
for promotion from Attorney B to Trid Attorney, Civil (d. 7). In late 1986, Ms. Swanson was
transferred to Allstate s Commercid Insurance Legd Divison in South Barrington, Illinois (Def.’ s Facts
1134 (citing Ex. A, Swanson Dep. at 195)). With that transfer, Ms. Swanson began reporting to David
Brodnan, who then was heading up the Allstate BusinessInsurance Law Divison(Def.’ sFacts135; P.’s
Add'| Facts §8). Thereisno alegation that this transfer was punitive in any way; rather, it is agreed that
the reasonfor Ms. Swanson' s transfer was that Mr. Brodnan wanted to have an attorney with alitigation

background to handle arbitrations (F.’s Add'| Facts 9).

4



C. Swanson’s Dealings with Mr. Brodnan.

Ms. Swanson’ sassgnment to work withMr. Brodnanat the SouthBarringtonOfficeorigindly was
intended to lagt only x months, withM's. Swansonthento rotate to a different Allstate office (Def.’ s Fects
1 34). However, in March 1987, Mr. Brodnanhired Ms. Swanson-- at her request -- to become afull-
time member of the businessinsurance legd gaff as an Assstant Counsd |l (Def.’s Facts ] 36).

Mr. Brodnan formdly reviewed Ms. Swanson’s job performance for the fird time in February
1988. At that time, Mr. Brodnan stated that Ms. Swanson's “ performance meets expected level for
postion” (Def’s. Facts ] 37), arating that Ms. Swanson believed wasfair (1d. § 38).

InNovember 1988, Mr. Brodnan prepared another written eva uation, whichagainstated that Ms.
Swanson's performance “meets’ expectations (Def.’s Facts § 39). Mr. Brodnan complimented Ms.
Swansonfor having “ done agood job inbuilding her lega knowledge in these new areas’ (id.) commented
favorably on her dient dedings (Pl.’s Add'| Facts  23), and was highly complimentary about Ms.
Swanson's professonaism (Def.’s Ex. 9). Mr. Brodnan aso stated that “while we are dependent on
othersto help us uncover and develop facts, Sue does not move this process as quickly as she could,” and
that she needed to increase her product knowledge in order to be assigned “ complex problems with high
onset exposure” (1d.). Ms. Swanson signed the November 1988 evauation, and did not make any
comments teking issue with ether the specific assessments of her performance or the overdl rating she
received (1d.).

Mr. Brodnan next reviewed Ms. Swanson in August 1989, and again gave her an overdl
performance rating of “meets’ expectations (Def.’s Facts {1 41). Mr. Brodnan noted that Ms. Swanson’s

oral communication kills were not as strong as her writing skills, and that she needed to improve her



productivity (1d.). Mr. Brodnan noted that Ms. Swanson had achieved severa good resultsthat had been
praised by some clients, but that other clients had found her too inflexible and adversarid (Def.’s Facts
42). Mr. Brodnancomplimented M's. Swanson’ sbusiness knowledge, legd ahility, problem solving, and
professondism. However, headso noted that Ms. Swanson’ slevel of productivity and oral communication
skills still needed to be improved; that she needed to work better with co-counsdl; and that she needed to
“soften her presentation to her clients’ (Def.’s Facts 141). Thistime, Ms. Swanson commented on the
evauation, complaining that she could have addressed Mr. Brodnan’s concerns had she been told about
them earlier. But Ms. Swanson not quarrdl with either the criticisms or the overdl rating as “meets’
expectations. Rather, Ms. Swanson stated that she “hope[d] to improve in al Mr. Brodnan's areas of
concern” (Def.’s Ex. 10 a SWAN 00200).

Mr. Brodnan next evauated Ms. Swanson in May 1990 (Def.’s Facts 145). In that evauation,
Mr. Brodnan commented that Ms. Swanson had made “ substantial improvement in areas noted in her
[1989 evduation]” (Id.). Inaddition, Mr. Brodnan noted that at his recommendation, Ms. Swansonhad
received aperformancebonusfor “excelent work” inachieving an unexpectedly favorable arbitrationresult
(Id.). Nonetheless, Mr. Brodnan's evauation again rated Ms. Swanson as “ meeting expectations’ (id.);
Mr. Brodnandid not explainwhy she falled to recelve ahigher rating (PI’s. Add' | Facts 1146). For thefirst
time, M's. Swanson objected to the rating she received fromMr. Brodnan. Inalengthy memorandum, Ms.
Swanson complained that she should have been promoted or at least rated as “exceeding” expectations,
and that she had better credentias than others who had been promoted -- both men and women (Def.’s

Facts 1 47).



In February 1991, Mr. Brodnan evduated Ms. Swanson, and again rated her performance as
“meets expected leved for pogition” (Def.’s Facts §149). Despite meking no change in her overdl rating,
Mr. Brodnanpraised Ms. Swansonfor doing “afinejob during this review period,” and he recommended
her for promotion to Assistant Counsdl 111 (Id.; Pl s Add’| Facts 155). And, in fact, Ms. Swanson was
promoted to that position, effective March 1, 1991 (Def.’ s Facts 49). Ms. Swanson did not complain
at that time about Mr. Brodnan's decision to continue to evaluate her performance as “meseting”
expectations (Def.’ s Facts 1 50).

In late 1991, Mr. Brodnan ydled at Ms. Swanson in ahdlway in front of another employee for
being 15 minutes late to work (Def.’s Facts  51). Ms. Swanson complained about Mr. Brodnan's
conduct (Def.’s Facts 1 9), and promptly sought a transfer out of Mr. Brodnan's department (1d. 51),
whichwas not granted. At thetime, Ms. Swanson believed that she had been discriminated against by Mr.
Brodnan on the basis of gender (Def.’s Facts 11 9, 51).2

In February 1992, Mr. Brodnan evauated her once again. In that evduation, Mr. Brodnan
observed that with her promotion, Ms. Swanson had additiona responsihilities, and that “her work
generdly has been good and timdy” (Def.’s Facts 152). However, Mr. Brodnan aso had criticisms of
Ms. Swanson's performance and conduct: he stated that Ms. Swanson needed to work more

independently on certain matters and have “a better team attitude’ (Id.). Mr. Brodnan again gave Ms.

3M's. Swanson attempts to createafact dispute about this point by asserting that her 1991 complaint about Mr.
Brodnan was not “necessarily” based on gender (Pl.’s Resp.to Def.’s Facts 19). However, that assertion iscontradicted
by Ms. Swanson’s own testimony that when she complainedin 1991, “in the back of my mind something was telling me
that [Mr. Brodnan] justthought that aman was better forthe positionthan awoman” (Def.’s Facts, Ex. A (Swanson Dep.
321)). Intheface of thistestimony, Ms. Swanson’s naked assertion in her response to the contrary does not create a
genuine issue of fact.



Swanson arating of “meets’ expectations (Id.). Ms. Swanson made written comments objecting to this
rating and (for the firg time) to the level of her merit pay increase (Def.’s Facts § 53). Ms. Swanson
expressed her disagreement withMr. Brodnan' scriticisms, and commented on“the past difficultieswehave
experienced in our working relationship” (Def.’s Facts 1 53).

Those difficulties continued into the next evauation period. On February 4, 1993, Mr. Brodnan
evaluated Ms. Swansonand gave her anoverdl performancerating of “ performance meets expected level
for pogtion” (Def.’s Facts § 54). Incorporated into the evaluation was a form titled “Empowered
Knowledge Worker,” that eva uated bus nessinsurance employeesin 18 separate categories of leadership
imperatives. Ms. Swansonhad filled out narrative commentsand givenhersdf grades, and then submitted
the formto Mr. Brodnan. Mr. Brodnan discussed it with her and requested that M's. Swanson lower some
of the grades she had given hersdf (Def.’s Facts 1 54; Pl.’s Add'| Facts {] 73-74). In particular, Mr.
Brodnan required Ms. Swanson to insert a statement in the comments sectionthat * she needs to improve
her interpersonal and diplomatic skills. Shemust become more agreeable and tectful and less assertive and
inflexible’ (A.’sAdd'| Facts ] 73). Atthetime, Ms. Swansonfdt that those actions by Mr. Brodnanwere
discriminatory (Id. 9 75).

D. Ms. Hoffman’s Supervision of Ms. Swanson.

In Augugt 1993, Mr. Brodnan assgned Nancie Hoffman the responsibility for superviang three
attorneys within the reinsurance collection area of the Busness Insurance Law Divison: Ms. Swanson,
Paul Ryske and John Noone (Def.’s Facts ] 55). This change in supervision did not result ina reduction

in Ms. Swanson’s complaints.



InOctober 1993, adispute arose between Ms. Hoffmanand Ms. Swanson, whenthey had words
about M's. Swansonreporting to work after the designated 8:30 am. sartingtime (Def.’ sFacts 11 56-57;
M. sAdd| Facts 1 101). This occasoned arequest by Ms. Swanson for atransfer out of the Business
Insurance Law Divison in October 1993 (P.’s Facts {1 101). Ms. Swanson repesated this request in a
December 10, 1993 memorandum entitted “REQUEST FOR TRANSFER DUE TO LONG-
STANDINGDISCRIMINATION” (Def.’ sFacts158) (capitaizationorigind). Ms. Swanson admitsthat
inthis memorandum, she complained of gender discriminationby Mr. Brodnan (1d. 9 10). Pursuant to this
request, Mr. Brodnan and Ms. Hoffman were able to arrange an assgnment for Ms. Swanson to the
Reinsurance Adminigration (ReAd) Department beginning January 1994 (1d. 1 59, 61).

In February 1994, Ms. Hoffman provided Ms. Swanson with an evauation of Ms. Swanson's
performance for the period of March 1993 to March 1994 (Pl.’s Add'| Facts 191). In that evduation,
Ms. Hoffman noted that M's. Swanson had reported to her only from August 1993 until January 1994, and
that she had been reassigned to ReAd “in an effort to meet her request to transfer out of the lega
department” (Def’s. Facts § 61).

As had Mr. Brodnan, Ms. Hoffman provided a podtive assessment of certain aspects of Ms.
Swanson’ sperformance. However, Ms. Hoffman commented on some of the sametypes of problemsthat
Mr. Brodnan had observed. While Ms. Hoffman was aware of a history of problems between Mr.
Brodnan and Ms. Swanson (Pl.’s Add'| Facts 1 94), her comments reflected observations during the
period she persondly supervised Ms. Swanson. Ms. Hoffman wrote that “[Ms. Swanson| continues to
have very serious problems in her rdationshipsand dedlings withco-workers. Inthelast four monthssince

| have been supervising Sue, | have at least four instances|of] very time consuming office disruptions [that]



have occurred due to Sue's apparent inability to accept decisions, directions and persondity of others’
(Def’s. Facts 1163). Moreover, Ms. Hoffman expressed acriticiamnot previoudy made by Mr. Brodnan:
Ms. Swanson sometimes took a “strict congtruction” of the law that, according to Ms. Hoffman,
“sometimes leads to a failure to fully consder the business and/or legd purposes behind the statute or
regulaion” (Def.’ sFacts 162). Ms. Hoffman gave Ms. Swanson an overall rating of “meets expectations’
(Id. 163).

Ms. Swanson provided a detailed written rebuttd to this evdudion, rgecting Ms. Hoffman’s
criidams as“ spurious’ and “unfounded” (Def.’ sFacts 1164, Ex. 20 at SWAN 00166). Inthat response,
Ms. Swanson also repeated her criticisms of Mr. Brodnan, and suggested that she was receiving negative
evauations due to her gender: “I’m an able and competent atorney, but the strength of my persondity is
not appreciated. Yes, | goeak my mind, voice my opinionswhether popular or not. | gpparently am being
asked to change my personality and character to conformto someone else’s perception of what afemde
attorney should be” (Id. 65).*

E. Ms. Swanson’sWork in the ReAd Department.

In January 1994, Ms. Swanson moved to the ReAd Department, where she reported to Frank
Milazzo. Although Ms. Swanson had sought atransfer (Def.’ s Facts §] 58), and had not indicated that a

transfer to ReAd was unacceptable, Ms. Swanson had not specificaly asked to be transferred to ReAd

“Ms. Swanson claims that Ms. Hoffman should not have given a male attorney, Mr. Ryske, a higher overall
rating than Ms. Swanson received (Pl.'s Mem. at 9-10). But Ms. Swanson admits that while Ms. Hoffman ranked her
competitively with Mr. Ryske in many job areas (Pl.’s Add’| Facts 1 98), Ms. Hoffman rated Mr. Ryske as superior in a
number of areas, including interpersonal skills, communication and teamwork (Id. §99). Ms. Swanson has offered no
evidence that Ms. Hoffman’s more favorabl e assessment of Mr. Ryske and |lessfavorable assessment of Ms. Swanson
(even if incorrect) was based on gender.
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(Pls Add'| Facts 1 120). Ms. Swanson construed the assignment to ReAd as being in retdiation for
making a complaint of discrimination (1d. ] 121).

Ms. Swanson worked in ReAd from January 1994 to January 1995 (Def.’s Facts 11 13, 72).
During that time, Ms. Swanson reported to Frank Milazzo: she received work from him, reported back
to him the results of her work, and received evaduation comments from him (Def.’s Facts 1 72). Ms.
Swanson liked, trusted and respected Mr. Milazzo, and did not accuse hmof discrimination (Def.’ s Facts
174).

However, Ms. Swanson’s regard for Mr. Milazzo did not result inatrouble-freetenure in ReAd.
In the mid-year review in 1994, Mr. Milazzo told Ms. Swanson she had no future in ReAd (Pl.’s Add'|
Facts § 126) -- an assessment that Ms. Swanson does not ascribe to discrimination.  That led Ms.
Swanson to request atransfer back to the legd divison (1d. 1 127), arequest that she was convinced to
withdraw when Mr. Milazzo assured Ms. Swanson that her work was appreciated, and she would be
rewarded for it (Id. 1 128).

OnMarch17, 1995, Mr. Milazzo Sgned M's. Swanson’ seva uationfor the period of January 1994
to January 1995, and gave her anoverdl rating of “meets’ expectations for the position(Def.’ sFacts  75).
In that evaluation, Mr. Milazzo wrote thét:

“the above evauation is based upon Sue's technicd dailities and the resultant
accomplishments. However, during the year, there were a least three separate
occas ons where therewereconfrontationa ‘ flare-ups withvarious membersfrom
the ReAd teams. These flare-ups were unprofessona, disruptive and
unacceptable in ateam environment.  Disagreement and criticiam are part of any

relationship, however, Sue had difficultyindedingwithcriticismand/or differences
of opinion. Asaresult, relationships with team members suffered.”
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(1d.) Mr. Milazzo concluded that, “ Sue must work on the devel opment of her interpersond skillsand must
drive to strengthen internad customer reaionships.  This is imperative for success under a team
environment. It should be pointed out that thismatter wasfirgt discussed with Sue at amid-year checkpoint
mesting” (1d.).

Ms. Swanson vigoroudy disputed these criticiams of her performance, and the rating she received
fromMr. Milazzo (Def.’s Facts 1 80; P.’s Add'| Facts §] 151). Ms. Swanson made specific referenceto
her written complaint in December 1993 that Mr. Brodnan had discriminated against her based on gender,
and asserted that her assgnment to ReAd was “ merely an artifice employed by Mr. Brodnan . . . to give
the illuson that | was being reviewed by another department” (Id.) Ms. Swanson clamed that Mr.
Milazzo's criticiams were “fictitious” and merdy reflected Mr. Brodnan's “ongoing disapprova” of her
assertiveness (Def.’s Facts § 81). Ms. Swanson admits that her response to the Milazzo evaluation
“lack[ed] diplomacy” (Id. 1 83).°

Becausethe evduationwas ddiveredinMarch 1995, after Ms. Swansonhad returned to the legd
group, certain portions of the evauationlig “gods’ were added by Ms. Hoffman in the legd group (Def.’s
Facts179). However, thereisno indication on the evauation of any input or direction from Mr. Brodnan.
Indeed, by the time of the March 1995 evduation, Mr. Brodnanwasno longer employed at Allstate, having

retired in January 1995 (Def.’s Facts 1 19).°

5Ms. Swanson states that the responsewas nonethel ess“tactful” (Pl.s Resp.to Def.’s Fact ] 83), an assertion
that is difficult to fathom not only in light of the language Ms. Swanson employed in her response but also given her
admission that the response lacked diplomacy. “Diplomacy” commonly defined as “skill in handling affairs without
arousing hostility,” and as being synonymous with “tact.” See W EBSTER’'S COLLEGIATE DICTIONARY 327 (10TH ED.)

8n her summary judgment papers, Ms. Swanson attempts to create a genuine disputeas to whetherin fact Mr.

Milazzo truly was the one who evaluated her, and whether Mr. Brodnan in fact was the person behind that evaluation
(Pl.”s Add'|. Facts 1 124-125; Swanson Dep. 559-61). Forthereasons explained below (see pp. 27-28, infra), the Court
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F. Ms. Swanson’s Return to the Business I nsurance L egal Department in 1995.

Ms. Swanson returned to the Business Insurance Law Department in January 1995. Asaresult
of Mr. Brodnan' s retirement, Ms. Swansonreported to Jm Sporleder, who then was responsible for the
department (Def.’ s Facts ] 76).

There gpparently had been some previous tension between Mr. Sporleder and Ms. Swanson,
athough the extent of it is somewnhat in dispute -- Allstate says that the two of them agreed in December
1993 not to tak other than to say “hdlo” when passng in the hdlway, and Ms. Swanson says Mr.
Sporleder stopped talking to her in December 1993 and refused to speak with her in 1994 (Pl.’s Add'|
Facts ] 112 and response thereto). Inany event, whenMs. Swansonreturned to the department in 1995,
Mr. Sporleder convened ameseting withMs. Swansonand Ms. Hoffmanto assureM s. Swansonthat under
his leadership she would have a“fresh sart” (Def.’s Facts 1 77). Ms. Swanson was not reassured: she
expressed her distrust of Ms. Hoffman, and her “reservations’ about Mr. Sporleder (1d. 1 24).

It did not take long for disputes between Ms. Swanson and Allstate to reach aboiling point. In
January 1995, Ms. Swansonasked Mr. Sporleder if she would receive apromotionto Associate Counsel
(Pl sAdd' | Facts1141). The partiesdisputewhether Mr. Sporleder told Ms. Swanson he needed to wait
for Mr. Milazzo' s review before making adecison, which Allstatedenies(Pl.’sAdd’| Facts §141). But,
it isundisputed is that Ms. Swanson in fact had not recelved a promotion by the time of the evauation in
March 1995; at that time recelved a* meets expectations’ rating; and was not promoted thereafter (F.’s

Add'| Facts 1148). Ms. Swanson claims that this evaluation did not affect her promotion, because Mr.

concludes that Ms. Swanson has failed to offer evidence sufficient to attribute any gender animus by Mr. Brodnan to
the evaluation she received from Mr. Milazzo.
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Sporleder dready had decided not to promote her (see Fl. Resp. to Def.’ sFacts 1 25; Pl.’ sMem. 10-11).
But M's. Swanson has created no genuine fact dispute on thisissue, because she offersonly her denid (and
no evidence) to rebut Mr. Sporleder’s sworn testimony that while he did not expect to promote Ms.
Swanson, no find decison was made until after the Milazzo evauation (Def.’s Facts, Ex. F, 11 7-9).
Moreover, Ms. Swanson admits that Mr. Sporleder, as department head, had the authority to decide
whether to promote M's. Swanson, and that she doesnot accusehimof harboringany gender-based animus
(Def.’ s Facts 1 16).

OnMarch30, 1995, Ms. Swanson met with Mr. Milazzo to discussthe evdugtion: Ms. Hoffman
also attended, for purposes of continuity and trangtion Snce Ms. Swanson had returned from ReAd to
Lega (Def.’s Facts 1 86). That meeting was adjourned, and later that day, Ms. Swanson met with
Mr. Sporleder and Ms. Hoffman (Pl.’s Add’| Facts 11 152-53). The parties differ about precisely what
was sad at the meeting, but it is clear that Mr. Sporleder was not happy about the tenor of the
conversation, and expressed concern about discord resulting from Ms. Swanson's complaints of
discrimination (P.’s Add'| Facts 11 153-55 and Defendant’ s Response).

Shortly after this meeting, Ms. Hoffman recommended that Ms. Swanson should be offered a
severance package and, if she refused it, that she should befired (A.’s Add'| Facts 11 157). On April 4,
1995, Ms. Hoffmanwrote amemo indicating that amember of Allstate slitigationdepartment, JonMcKay,
had expressed the view that atermination of Ms. Swanson could not be justified, and Ms. Hoffman then
suggested ameeting with Allstate’ s generd counsel to discuss the matter (A’ s Add'| Facts 1 159).

However, before any such meeting occurred, Ms. Swanson and Ms. Hoffmanbecame embroiled

inanother dispute: Ms. Hoffman complained that Ms. Swanson had failed to keep her apprised of business
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contacts with certain senior Allgtate officers, which -- according to Ms. Hoffman -- put her in a highly
embarrassng Stuation(Def.’ sFacts 87; Pl.’sAdd' | Facts 164). Ms. Swanson did not dispute she had
faledto keep Ms. Hoffman apprised (A.’s Add'| Facts 111 161-62), but expressed the view that she had
no obligation to do so (Def.’ sFacts 1187-88). Ms. Hoffman, on the other hand, told Mr. Sporleder that
ghe viewed M's. Swanson’ sconduct asinsubordinate (Def.’ sFacts 188 (citing, Ex. F, Sporleder Affidavit
at 115)).

Mr. Sporleder agreed withMs. Hoffman. Asaresult of thisevent, Ms. Swansonreceived a“ Job-
In Jeopardy (J1J)” notice (Pl.’s Add'l Facts § 172). The decision to issue this JIJ notice was a
collaborative one, reached by Mr. Sporleder, Ms. Hoffman, and the Allstate Human Resources
Depatment (P.’sAdd’ | Facts 1 180). Mr. Sporleder had not previoudy placed anyone onaJlJ, and has
not done so since (1d. 1 181).

A JJnatification is a performance management tool which can be utilized to address poor job
performance or ingppropriate conduct (Def.’ sFacts 189). The JJ notification informed Ms. Swanson of
the requirements that her “demeanor shall at dl times remain professond, courteous and respectful of
others,” and that she“fallowadl proper directivesand requests of [ her] immediate and ultimate supervisors’
(1d. 190). Inthe JJ, Allstate offered to provide Ms. Swanson training in interpersond skills (Def.’ s Facts
194). The issuance of the JJ had no immediate, quantifiable effect on her employment position with
Allgate: her title, duties, salary and benefits were unaffected, she was not suspended, and her ability to

tranfer was not dtered (Def.’s Facts 11 96-97).” However, Ms. Swanson was informed in the JIJ

"Ms. Swanson disputes that her transfer rights were unaffected, but offers no evidence sufficient to create a
genuine dispute in the face of the sworn statement by Allstate that while performance-based JIJs can restrict transfer
rights, behavior-based JiJs do not (Def.’s Facts 1 96; Norton Aff., 11 15-18).

15



notificationthat the requirementsimposed “will remain in effect indefinitely, and any unexcused departure
from them will result in termination of your employment” (1d. 1 93).

After recaiving this JI|J, Ms. Swanson was unable to function a work or home (P.’s Add'| Facts
11185). Sheexperienced physicd and emotiond painand trauma(ld. 186), aswel asdinicd depression
(1d. 1188). Shedso exhibited “paranoid ddusiond materid about her supervisors’ (Def.’s Facts, Ex. J.
9at L031). OnApril 11, 1995, shortly after recaiving JJ notice, Ms. Swanson left work and did not
return thereafter (Def.’s Facts §] 95).

G.  Ms. Swanson’s L eave of Absence?®

Effective April 11, 1995, Ms. Swanson was granted an extended leave of absence from her
postionasan Assgant Counsd 111 by Allstate (Def.’ s Facts 1 105).  She remained on leave until thetime
of her terminationnearly three years later on February 24, 1998 (1d. 1 174-175). Ms. Swanson'sleave
of absence included the use of her accumulated vacationtime, followed by apad ilinessalowancethat ran
through August 31,1995 (Def.’s Facts 1 105). When Ms. Swanson's paid illness alowance expired in
August 1995, Allgtate granted Ms. Swanson an unpaid IlIness Leave of Absence (“1liness LOA™), which
lasted two years, until August 1997, pursuant to the terms of Allgtate' s Iliness LOA policy (Def.’s Facts
11199, 106).

Under Allgtate’ s Iliness LOA palicy, “[an employee who is onanunpaid ilinessleave of absence

is guaranteed reingtatement, so long as such job continues to exig, to their same job, or one of like Status

8While on leave, Ms. Swanson filed her first charge of discrimination with the EEOC, in which she alleged
gender discrimination and retaliation for her complaints about that alleged discrimination (Def.’s Facts § 33). While still
on leave, on October 24, 1997, Ms. Swanson filed her original complaint, which initially asserted those claims of
discrimination (Def.’s Facts  6).
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and pay for upto 2 years’ (Def.’s Facts 1 99). Allgtate retains the right to obtain a Physician’ sfitnessfor
duty certification before reingtating an employee after an Iliness LOA (1d.9 100).

H. The Accommodation and I nter active Process.

WhenMs. Swanson's IlIness LOA was about to expireon August 30, 1997, she sought to return
to her former pogition as an Assstant Counsd 111 (Def.’ sFacts 11115, 126, 128, 140). ThelllnessLOA
policy further provides, “[i]f the employee cannot resume the same job responsibilities, every reasonable
effort should be made to accommodate the employee’ sneeds’ (Def.’s Facts  101) (emphasis added).
ThellinessL OA palicy providesthat “[a]nemployee’ srefusal to accept theformer positionor areasonably
comparable position will be consdered an Employee initiated termination” (I1d. § 102).

Alldtate offered to returnMs. Swansonto her former positionfull-time and with the same reporting
relationships (Def.’s Facts 1 136; Am. Compl. & Answer 1 22). Ms. Swansonindicated that she would
return to work on Augus 28, 1997, but only on the following conditions. that she work only three days
per week, and that she have no reporting relationship to Mr. Sporleder or Ms. Hoffman -- or to any
department or gaff under Mr. Sporleder or Ms. Hoffman (Def.’s Facts 1 135). With her letter, Ms.
Swansonincluded a handwritten note from her psychiatrigt, Dr. Judith Lichtenstein, which released her to
work threedays per week (Id.; Pl.’sAdd’| Facts{1190). Dr. Lichtenstein also stated that it was medicaly
“recommended” that Ms. Swanson not report to Ms. Hoffman or Mr. Sporleder (or persons or
departments under their supervison), and that inher medica opinionMs. Swanson “would make the best
adjustment to an entirely new position and work setting” (Def.’s Facts 1 190, Ex. J.(12)).

Although the parties quarrdl about whether those restrictions were “medicaly necessary” (Def.’s

Facts 1 127; Pl.’s Add'| Facts 1 191), the undisputed fact isthat Dr. Lichtenstein’ s letter did not use the
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word “necessary.” Moreover, Dr. Lichtenstein’s deposition testimony clearly indicates that the part-time
work restriction was merely arecommendation and was naot, in fact, medicaly necessary (Def.’s Facts
126-127; P.’sResp. 1134). Dr. Lichtenstein believed that the transition back to work would be easier
for her if she darted part-time (Def.’ sFacts 1 128); but she aso bdieved that Ms. Swanson could return
to work full-time as of August 1997 (Id. § 130). And, Ms. Swanson admits that “[t]he requested
recommendations were Smply suggestions designed to make the trangitionback to work easier for [her]”
(Def.’s Facts 1 128). Ms. Swanson aso admits that she could perform dl of her job functions as an
Assgant Counsd I11 for Allstate in August 1997, except, perhaps, her reporting relationships with her
former supervisors (Def.’s Facts 1 129, 131-134). As for the reporting relationship restriction, Dr.
Lichtengtein tedtified that this restriction was a “necessity” (P.’s Add'l. Facts, Ex. J, 2/19/99 Tr. 58).
However, Dr. Lichtenstein offered no medical bass for this restriction:  Dr. Lichtenstein said she
recommended it as a matter of “caution,” even though she was not concerned about arisk of relgpse by
Ms. Swanson, because she viewed it as* common practice’ to separate persons who had been in conflict
(Id., at 58-60).

l. Allstate’ s Requestsfor Independent Medical Examinations.

Allgate did not summarily deny Ms. Swanson’s requested accommodations. Instead, Allstate
requested Ms. Swanson to undergo anindependent medical examination(“IME”) withDr. Henry Conroe

on September 5, 1997 (Def.’ sFacts 1 136).° Ms. Swanson complied with this request (Def.’s Facts 11

%The parties di spute whether this request foran | M Econstituted arequest fora“ Fitness for Duty Certification”
under Allstate’s policies (Def.’s Facts  136; Pl."s Resp. 1 136). Thisfact, however, is not material to the resolution of
the issues raised by defendant’ s motion, so we do not address it here.
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143, 145), and Allstate, accordingly, extended Ms. Swanson’s leave of absence while this evauation
proceeded (Def.’ s Facts ] 140).

Dr. Conro€ sreport provided a detailed description of what he observed to be Ms. Swanson’s
continued depression (Def.’ s Facts {1 156-163). Dr. Conroe observed that M's. Swanson“dill becomes
disoriented,” and that she acknowledged * continuing episodes. . . of menta ‘fuzziness™ (1d., 11 159-60);
that she exhibited* continuing problems withconcentration” (1d., § 161); and continued to experience deep
problems, headaches and diminished energy (Id.). Dr. Conroe opined that Ms. Swanson would be unable
to perform numerous essential job functions of an attorney, such as reviewing complex inquiries,
advocating, negotiating, representing and defending positions; and reporting to people in higher postions
and sharing information (Pl.’s Add'| Facts §] 211).

Dr. Conroe a0 stated his belief that Ms. Swanson would be “overwhdmed with anxiety” if she
returned to Allgtate (Pl.’s Add’'l Facts § 213). Dr. Conroe opined that Ms. Swanson would
“decompensate emotiondly if she wereto returnto her postionasan attorney a Allstate, even on a part-
time bas's with different reporting relaionships,” and that “she is not fit to return to work even with the
accommodations proposed by her psychiatrist” (Def.’sFacts 1163). Ms. Swanson does not dispute that
Dr. Conroe made these observations and reached these conclusions (Fl.’s Resp. 1/ 163).

J. TheInteractive Process.

Thus, as of November 1997, Allstate was confronted with serioudy conflicting medica opinions
concerning Ms. Swanson: Dr. Lichtenstein had rel eased her for part-time work withreporting restrictions,
and Dr. Conroe opined she was not able to returnto work at Allstate under any circumstances. Toresolve

that conflict, Allstate proposed that a third psychiatrist, chosen independently by Drs. Lichtenstein and
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Conroe, evduate Ms. Swanson’scondition (Def.’s Facts 1 164). Allstate further agreed to be bound by
the conclusion reached by the psychiatrist selected by Drs. Lichtenstein and Conroe (1d.).

Ms. Swanson’ sattorney responded to thisrequest by a letter stating that she refused to submit to
asecond IME, because that it would not “add any further ingght to this matter” (F.’ sResp. 111165). Tha
letter dso asked if Allstate was adopting Dr. Conroe’ sreport (1d.). In response, Allstate' s counsel wrote
a letter dated December 4, 1997, dding that Allsate was not accepting or reecting ether
Dr. Lichtengein’s or Dr. Conroe' s opinions, but sought the additional IME as “the best way” to resolve
those conflicting opinions and to determine if Ms. Swanson’'s “menta hedlth has improved to a sufficient
leve to carry out her obligations as an attorney” for Allstate (Def.’s Facts, Ex. A. (50)). That letter dso
dated that “Allstate is not rgecting Ms. Swanson’s request to return to work in any capacity, but Smply
[ig] trying to evaluate whether or not sheisfitto do so” (1d.). This occasioned a further exchange of letters
betweenlawyersfor the parties, with Ms. Swanson continuing to refuse to submit to a second IME. Ms.
Swanson's counsd proposed an dternative:  a trid period back at work under Dr. Lichtengtein’'s
regrictions (Id., Ex. A. (52)), which Allstate rgjected (1d., Ex. A.(54)). By aletter of January 12, 1998,
Allgate set January 30, 1998 as the deadline for M's. Swansonto agreeto the second IME or be removed
fromthelllnessLOA (Id., Ex. A. (55)).

That letter prompted a response written by Ms. Swanson personaly, rather than by her attorney
(Def.’s Facts, Ex. A. (56)). In aletter dated January 29, 1998 -- one day before the January 30 deadline
-- Ms. Swanson stated that athird IME “would deprive [her] of [her] legd rights and remedies’ and that
“[her] continued career with Allgtate [was] smply too important to place in the hands of an unknown

psychiatrist” (Def.’ sFacts 173). Ms. Swanson stated that instead, she “ chose to place [her] faith in the
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rights and processes guaranteed to [her] under the law” and reiterated that her “release [from Dr.
Lichtengtein] was sufficient under Allstate' s sandards to certify her asfit to reoccupy her former postion”
and that Allgtate srefusdl to reingtate her left her no choicebut “to seek every legd means avallable to [ her]
to remedy the current Situation” (I1d.).

By aletter dated January 30, 1998, Allgtaterespondedthat it “ regrefted] Ms. Swanson’ sdecision”
gnceit “want[ed] to work with her in determining, what if any, work she could perform for Allstate given
her current medicd condition[,]” but was left with “no choice but to continue to rely on Dr. Conroe's . .
. examination and evauation of [Ms. Swanson’'s] condition” (Def.’s Facts, Ex. A.(57)). In that |etter,
Allgtate informed Ms. Swanson that she would be removed from her extended leave of absence (1d.).

By letter dated February 24, 1998, Alldaeterminated Ms. Swanson’ semployment (Def.’ s Facts
1175). On March 18, 1998 Ms. Swanson filed an EEOC charge aleging violation of the ADA (Def.’s
Facts 1 176). Thereafter, on April 23, 1998, Ms. Swanson filed her amended complaint, adding the ADA
clam to this case (Def.’s Facts § 7).

[11.

A. Ms. Swanson’s Gender Discrimination Claim.

Allgate offers two grounds for summary judgment to be granted in its favor on the gender
discriminationdam. Firgt, Allstate assertsthat virtudly dl of M's. Swanson’ sgender discriminationdams
aretime-barred, and that Ms. Swanson cannot avail hersdlf of the continuingviolationtheory to revive those
cdams Second, Allgtate contends that as to the only gender daim thet is not time-barred (the falure to

promote in 1995), Ms. Swanson cannot establish a prima facie case of discrimination, and even if she
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could do so, cannot show that Allstate s stated reasonfor not promoting her wasa*“lie” We address each

of these argumentsin turn.

Under Title VII, aplantiff has 300 days fromthe occurrence of an dlegedly discriminatory act in
which to file a timely charge ether with the federa Equal Employment Opportunity Commisson or the
appropriate state agency. Hardinv. S.C. Johnson, 167 F.3d 340, 344 (7thCir.1999). Generdly, aTitle
VII plantiff isonly alowed to seek relief for conduct occurring withinthe limitations period. Galloway v.
General Motors Parts Oper., 78 F.3d 1164, 1166 (7th Cir. 1996). Here, Allstate asserts, and Ms.
Swansonagrees, that she filed her charge of gender discriminationwiththe EEOC on November 27, 1995
(Def.’sFacts 133). Thus, intheordinary course, Ms. Swanson would be barred from pursuing her gender
discriminationdaimbased on conduct occurring more than 300 days beforethat date: February 1, 1995.%°

An exception to thisrule is the “continuing violaion theory,” which alows a*“plantiff to get relief
for a time-barred act by linking it with an act that is within the limitations period. For purposes of the
limitation period, courts treat such a combination as one continuous act that ends within the limitations
period.” Koelsch v. Beltone Electronics Corp., 46 F.3d 705, 707 (7th Cir. 1995) (quoting Selan v.
Kiley, 969 F.2d 560, 564 (7th Cir. 1992)). The continuing violationdoctrine gpplies*[w]henit would be

unreasonabl e to expect the plaintiff to perceive offengve conduct as [discriminatory] before the limitations

©n her deposition, Ms. Swanson stated that she signed the charge on October 6, 1995, but the EEOC did not
receive the Charge until November 27, 1995. However, Ms. Swanson also testified that she filed a charge at the “ State
of Illinois building, on October 6, 1996" (Def.’s Facts, Ex. A (Swanson Dep. at 974)). When filing that charge with the
State of Illinois, Ms. Swanson checked a*“ co-filing” box stating that “I want this charge filed with both the EEOC and
the stateorlocal Agency,if any” (Compl., Ex. A). Thus, we believe the EEOC filing date is October 6, 1995, which would
result in claims pre-dating December 10, 1994 being barred. But this point doesnot alter the Court’ sanalysiswith respect
to the untimeliness of portions of Ms. Swanson’ s gender discrimination claim.
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period runs, or [when| theearlier discriminationmay only be recognized as actionable inlight of ‘ eventsthat
occurred later, within the period of the gatute of limitations,” or “when, after an initia incident of
discrimination, aplantiff does not fed ‘ sufficent distressto. . . mak[e] afederd case’” Hardin, 167 F.3d
at 344 (quoting Galloway, 78 F.3d at 1166, 1167).

However, the Seventh Circuit has made clear that the continuing violaion theory isalimited one.
“[ T]he purpose of permitting a plaintiff to maintain a cause of action onthe continuing violationtheory isto
permit the indusion of acts whose character as discriminatory acts was not apparent at the time they
occurred.” Doev. RR. Donnelley & Sons Co., 42 F.3d 439, 446 (7th Cir. 1994). Thus if aplantiff
knew, or “with the exercise of reasonable diligence would have known after each act that it was
discriminatory and had harmed” her, she must sue over that act within the rdevant statute of limitations.
Jones v. Merchant Nat'| Bank & Trust Co. of Indianapolis, 43 F.3d 1054, 1058 (7th Cir. 1994)
(quoting Moskowitz v. Trustees of Purdue University, 5 F.3d 279, 281-82 (7th Cir. 1993)). Where
a pattern of harassment spreadsout over years, and it isevident long before the plaintiff sues that she was
avidim of actionable harassment, she “cannot reach back and base her suit on conduct that occurred

outsdethe statute of limitationsperiod.”” Hardin, 167 F.3d at 344 (quoting Galloway, 78 F.3d at 1167).

In this case, Ms. Swanson a firsd had no complaints about Mr. Brodnan. Even when she
complained inMay 1990 about the rating she recelved and the lack of a promotion, she did not appear to
atribute Mr. Brodnan's conduct to gender discrimination: she complained that she was being treated far
worsethanless qudified men and women (Def.’s Facts 11 47). However, the undisputed facts show that

Ms. Swanson believed that she was being subjected to gender discrimination at least as far back as
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October 1991, whenshe complained that Mr. Brodnan was discriminating againgt her (Def.’s Facts§9).
Ms. Swanson now triesto split hairs by denying that her complaint “was necessarily based upon gender
at tha time’ (Pl sResp. to Def.’ sFacts §19), but the deposition testimony Ms. Swanson citesundermines
her assertion. Ms. Swanson testified that when she complained about dleged discrimination in October
1991, “in the back of my mind something was tdling me that [Mr. Brodnan] just thought that a man was
better for the pogition than awoman.” (Def.’s Facts, Ex. A. (Swanson Dep. 321)).

If the 1991 complant were not enough to demonstratethat inMs. Swanson’ smind it was “evident
long before” her 1995 EEOC charge that she was avictim of gender discrimination, Hardin, 167 F.3d at
344, that point is conclusvely established by Ms. Swanson’s December 10, 1993 memorandum entitled
“REQUESTFORTRANSFERDUETOLONGSTANDINGDISCRIMINATION.” Inthat three-page,
sngle-spaced document, Ms. Swansonexplained the basis for her view that she was the victim of gender
discrimination by Mr. Brodnan:

a Ms. Swanson stated “[d]pproximately five years passed before | received a
promotion from Mr. Brodnan. However, other male attorneys, less tenured and
experienced than |, received a promotionfromhimwithinthreeto three and one-
haf years”

b. Ms. Swanson claimed that Mr. Brodnan asked her to not express her “legitimate
legd opinion in an overly rigld manner” while at the same time not providing
another mde atorney, Paul Ryske, with any negative feedback for his
aggressiveness. Ms. Swanson charged that “as aman, Mr. Ryske has not been
held back because of his assertiveness.”

C. Ms. Swansonfurther daimed that “ Mr. Brodnan’ sfailure to rate me* exceeds’ on

a least one of the reviews following that avard demondtrates his discriminatory
treatment of me.”
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d. Ms. Swanson concludes by gating, “[I]neffect, | will continue to be discriminated
againg because of Mr. Brodnan[’ 5] assessment that | amtoo assertive irrespective
of the fact that | technically report to Ms. Hoffman.”

(Def.’ s Facts, Ex. A, Tab 24 at pp. SWAN 00643-SWAN 00645).

Those undisputed facts show that M's. Swansonhad the belief that Mr. Brodnanwas discriminating
agang her on the basis of gender by no later than December 1993, long before the 300-day limitations
period dating back from her October 6, 1995 EEOC charge. Nor can Ms. Swanson claim the earlier
discrimination she perceived did not cause her “ sufficient distressto. . . mak[e] afederd case” Hardin,
167 F.3d a 344. The aleged discrimination was sufficient to provoke aninternd complaint in 1991 and
arequest for a trandfer in December 1993; and in the 1993 complaint, Ms. Swanson stated her opinion
that Mr. Brodnan's aleged discrimination would continue.

I nthese circumstances, the continuing violaionisinagpplicable. SeeJones, 42 F.3d at 1058 (Sating
that where plaintiff admitted that her falure to recaive a promotion in 1989 was discriminatory, plantiff
could not rely on continuing violation theory in a discrimination suit). The Court finds that of al Ms.
Swanson's clams for conduct predating February 1, 1995 aretime-barred. That leavesonly onedleged
act of discrimination within the 300 day period -- the falure to promote Ms. Swanson from Assstant
Counsd 111 to Associate Counsel in 1995. We now turn to that claim.™*

2.

In assessing Allstate’'s summary judgment motion, the Court must “view the evidence presented

through the prism of the subgtantive evidentiary burden.” Liberty Lobby, 477 U.S. at 254. Hantiff here

“Because Ms. Swanson’s claims of discrimination predating February 1, 1995 are time-barred, the Court need
not address the numerous factual disputes between the parties as to what occurred during that time period and why.
Those disputes are not material to the outcome of this motion.

25



does not seek to defeat summary judgment by offering “direct” evidence that Allstate had a discriminatory
moative in not promoting Ms. Swanson but instead relies on her ahility to establish the four dements of a
prima facie case of gender discrimination under the burden-shifting framework set forth in McDonnell-
Douglas Corp. v. Green, 411 U.S. 792 (1973) (Def.’ sMem. 6; Pl.”s Mem. 9).

Under the McDonnell-Douglas test, “[i]n a falure to promote case, the plaintiff must show that
(2) sheisamember of a protected class; (2) she applied for and was qudified for the position sought; (3)
she was rgjected for the position; (4) thosethat were promoted had smilar or lesser qudifications for the
job, in other words, they were not more qudified than she.” Brill v. Lante Corp., 119 F.3d 1266 (7th
Cir. 1997) citing Sample v. Aldi Inc., 61 F.3d 544, 548 (7th Cir. 1995). If the plaintiff establishes a
prima facie case under McDonnell-Douglas, the employer must produce evidence of a legitimate,
nondiscriminatory reason for the adverse action. Wolf v. Buss (America), Inc., 77 F.3d 914, 919 (7th
Cir. 1996); Brill, 119 F.3d at 1270. If the employer meets this burden, the plaintiff must “ offer evidence
showing the employer’s stated reasons are pretextual. Pretext may be shown by evidence that the
proffered reasons are factudly basdless; that they were not the actual motivationfor the adverse personnel
action; or that they were an inauffident bass to motivate the adverse action. Wolf, 77 F.3d at 919.
Furthermore, the plaintiff’s task on summary judgment is to produce sufficient evidence to sustain a
reasonable inferencethat the employer’ sasserted reasonis not the real reasonfor the adverse decision but
isingtead a cover-up for unlawful discrimination. Mohan v. American Telephone and Telegraph Co.,
No. 97 C 7067, 1999 WL 495113, a *14 (N.D. Ill., June 30, 1999). “It isimportant to keep in mind,
however, that thereisafine line between evidence that appropriately chalenges the employer’s proffered

reasons as being unworthy of credence and evidence that merdly showsthat the employer made a mistake
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or abad busnessjudgment.” Kralmanv. lllinoisDept. of Veterans' Affairs, 23 F.3d 150, 156 (7thCir.
1994).

Onsummary judgment, Allstate does not contest that Ms. Swansonhas met the first three prongs
of the McDonnell-Douglastest: Ms. Swansonisamember of aprotected class, shewasqudifiedto serve
asanAssociate Counsdl at Allstate; and she wasre ected for that position(Def.’sMem. 6-7, Def.” sReply
5). Rather, Allstate argues that Ms. Swanson has failed to create a triable issue on whether the other
employee promoted was more qudified than she, and that Ms. Swanson has failed to show that Allstate’s
dtated reason for not promoting her was pretextua.

Ms. Swanson concedesthat Mr. Milazzo, who ddlivered her evauationinMarch 1995, harbored
no discriminatory animus toward her (Def.’s Facts ] 15, 86). Likewise, Ms. Swanson does not accuse
Mr. Sporleder, who decided not to promoteMs. Swansonin1995, of gender-based discrimination(Def.’s
Facts 1 16). Thefact that these decision makersadmittedly harbored no discriminatory motivetoward Ms.
Swansongenerdly would be enough to defeat her claim, no matter what Mr. Brodnan’ s mativations may
have been in hisdedings with Ms. Swvanson:  the animus of non-decision makers is generdly irrdevant.
Hardin, 167 F.3d, at 346 (citing Eiland v. Trinity Hospital, 150 F.3d 747, 750 (7th Cir. 1998) (non-
decisonmaker’ sdiscriminatory animus not imputed to company without showing sufficdent nexus between
this animus and decision-maker’s employment decison). Moreover, the mere fact that Ms. Swanson
disagreed with Messrs. Milazzo's and Sporleder’s decisons is of no moment: “Courts refuse to St in
judgment as super-personnd departments overseeing personne decisions even if some judges think the
decison to bemistakenor perplexing or glly.” Brill, 119 F.3d at 1271. Allstate had the right to make a

wrong decison, o long asit was not a decision mativated by discrimination.
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Ms. Swansonseeksto supply that discriminatory mative by imputing Mr. Brodnan' sdleged animus
to the evduation by Mr. Milazzo and the failure to promote by Mr. Sporleder. The Seventh Circuit has
recognized that the prejudices of an employee may be imputed to the decisonmaker where the employee,
“by conceding rlevant informationfromthe decision making employee or feeding fdseinformationto him,
is able to influence the decison.” Wallace v. SMC Pneumatics, Inc., 103 F.3d 1394,1400 (7th Cir.
1997). Seeking to avail hersdf of Wallace, Ms. Swanson’ s theory is that Mr. Brodnan was the puppet-
master who pulled all the strings, and thus controlled -- ether directly or indirectly -- the decisons by
Messrs. Milazzo and Sporleder. However, the evidentiary reeds offered by Ms. Swanson on summary
judgment are too dender to support atriable issue on this theory.

a

Ms. Swanson asserts that Mr. Milazzo was not the one who actudly evaluated her performance
in 1994, and that eventhough the eva uationwas sgned and ddivered by Mr. Milazzo, it wasin fact done
subsilentiobyMr. Brodnan. Mr. Milazzo and Mr. Brodnan have provided sworn statements denying that
this was so, which Ms. Swanson hasno direct evidenceto rebut. The closest Ms. Swanson comesis her
contentionthat Mr. Milazzo told her in mid-1994 that he could not rate her performance, and that arating
would be left up to Mr. Brodnan. However, even assuming Mr. Milazzo made this statement about his
intentions asof mid-1994 (see Pl.’ s Add'| Facts 1 124-25 and Def.’s Resp.), it cannot support atriable
issue as to what he actudly did in preparing the March 1995 evaluation.

First, and foremogt, the eval uationitsaf reflectsMr. Milazzo' s observations about Ms. Swanson's
performance in ReAd during 1994. There is no evidence that Mr. Brodnan, who worked in a different

department, knew about the mattersonwhichMr. Milazzo commented. Moreover, Ms. Swanson admits
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that Mr. Brodnan had no control over the ReAd Department, and that there was no direct reporting
relationship between Mr. Brodnan and Mr. Milazzo (Def.’ s Facts ] 85).

Second, itisundisputed that whenMr. Milazzo made the aleged statement to M's. Swansoninmid-
1994, he was unaware of Mr. Brodnan’s upcoming departure from Allstate, and thus was unaware Mr.
Brodnan would be gone when it was time to prepare the March 1995 evauation. Ms. Swanson has
offered no evidence that Messrs. Milazzo and Brodnan in fact discussed Ms. Swanson's March 1995
evauation-- ather before or after Mr. Brodnan' sdeparture. While Ms. Swanson may believethat iswhat
happened, she has failed to offer evidence that would reasonably adlow ajury to so conclude. Inlight of
these undisputed facts, Mr. Milazzo's prediction in mid-1994 about how the evaluation would be done
does not create atriable issue that Mr. Brodnanwasinvolvedin, or influenced, the evauationthat actualy
was delivered in March 1995.

b.

Ms. Swanson aso argues that Mr. Brodnan influenced the decison by Mr. Sporleder not to
promote her. Ms. Swanson pointsto no evidence to contradict the sworn statements by Mr. Brodnan and
Mr. Sporleder that they did not communicate with each other about the promotion decison.  But Ms.
Swanson asserts Mr. Brodnan nonetheless influenced the promotion decison in one or more of the
fdlowing ways. (@) she claims Mr. Sporleder adlegedly relied on a 1993 performance evauation by
Ms. Hoffman, which Ms. Swanson dams was in fact the handiwork of Mr. Brodnan; and (b) Ms.
Swanson clamsthat Mr. Sporleder was influenced by Mr. Brodnan's statement in a written “executive
continuity plan” that Ms. Swanson would not be promoted (F.’s Mem. 6, 9-10). The Court finds that

there are insufficient facts to submit ether theory to ajury.
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As to the 1993 performance evadudion, Ms. Swanson has falled to offer evidence suffident to
alow a jury to reasonably conclude that Mr. Brodnan “poisoned the well,” so that any discriminatory
animus he dleged hdd wastransferred to Ms. Hoffman. It is undisputed that Ms. Hoffman was aware of
a “history of problems’ between Ms. Swanson and Mr. Brodnan (Pl.’s Add'| Facts, 1 94), both from
conversaions over the years with Mr. Brodnan and with others -- induding Ms. Swanson (P.’s Add'|
Facts, Ex. H., a 11-13). The Court believesthat in Wallace, the Seventh Circuit intended the Stuation
where the prgjudices of a non-decision maker can be imputed to a decison maker to be limited to cases
wherethereis proof that the non-decisonmaker conveyed or withhdd specific information. However, we
do not believe that Wallace supports the proposition that a trigble issue is created merdly because the

decisonmaker (here, Ms. Hoffman) isaware of complaintsby anon-decisonmaker (here, Mr. Brodnan).

Inthiscase, Ms. Swansonis unable to muster any evidencethat M s. Hoffman' scritidiams werethe
result of false information conveyed or favorable information concedled by Mr. Brodnan. Ms. Hoffman's
evauation did not merdly parrot early comments by Mr. Brodnan. Ms. Hoffman's criticisms of Ms.
Swanson's reatiionships and dedings with co-workers cited instances that occurred “[i]n the last four
months since | have been supervisng [Ms. Swanson]” (Def.’ sFacts 63) -- ingtances that Ms. Hoffman
thus would know about from persona knowledge. And, Ms. Hoffman criticized Ms. Swanson on an
aspect of performance not previoudy criticized by Mr. Brodnan-- her “srict congtruction” of laws (1d.
62). Ms. Swanson is entitled to disagree with Ms. Hoffman' scriticisms, but her mere disagreement isnot

enough to create atrid issue.
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Ms. Swanson’ sargument that Mr. Sporleder’ spromotiondecis onwas influenced by the 1993 and
1994 executive continuity evauations prepared by Mr. Brodnan fares no better. At the threshold, this
argument fals because M's. Swanson has offered no evidenceto counter Mr. Sporleder’ s sworntestimony
that he was unaware of the informationin these evauations, whichisfurther supported by the fact that Mr.
Sporleder wasnot on the distribution list for thoseevaduations (Pl sAdd' | Facts, Ex. A. 20-21). Nor has
Ms. Swanson offered factsto support Mr. Sporleder’ s swornsatement that he did not usethe evduations
in making his promotion decisons in 1995 (Def.’s Reply Mem., Ex. D., 1 3). Moreover, the pattern of
promotions in 1995 is congstent with Mr. Sporleder’s tesimony, as that pattern did not reflect strict
adherence to Mr. Brodnan's assessments.  While Mr. Sporleder promoted Paul Ryske (whom Mr.
Brodnan had dated for promotionin 1995), hedid not promoteether Ms. Swanson (for whomno targeted
promotion date was listed) or a male attorney, John Noone (who had been targeted by Mr. Brodnan for
promotion in 1995).12

Mr. Sporleder’s unrebutted sworn testimony is that while he did not expect to promote Ms.
Swanson, based on what he knew of her prior performance in the Business group, he awaited
Mr. Milazzo' sevauationof her performancein ReAd in 1994 before making afind decison(Def.’ sFacts,
Ex. F,, 17); that while awaiting that evaluation, he had personad dealings with Ms. Swanson inwhich she
displayed conduct that he “ perceived to be ingppropriate and unprofessond” (1d. 9); and that he made
hisfind decison when he saw Mr. Milazzo's evduation (Id. 18). Thisevidence reveds a basis for Mr.

Sporleder’s decision independent from any bias by Mr. Brodnan. In the absence of evidence by Ms.

2w enotethat it is undisputed that Mr. Brodnan’ s eval uations targeted other women for promotion in 1994 and
1995: Robyn Jennings and Nancy Hoffman (Def.’s Facts, Ex. B. 20-21). Thus, there is nothing on the face of Mr.
Brodnan’ s targeted promotions that supports a claim of gender bias.

31



Swanson of specific information Mr. Brodnan provided or concealed to affect Mr. Sporleder’ s decision,
there is no triable issue on this point.*®
C.

Because Ms. Swansonlacks evidence aufficdent toleadajury reasonably to impute Mr. Brodnan's
aleged bias to the decison makers, Ms. Swanson’s gender discriminaion daim fals due to her inability
to offer evidenceto rebut Allstate’ slegitimate, non-discriminatory reasons for the decision not to promote
her. Allgtate clamsthat there were budgeting constraintsthat allowed Mr. Sporleder to promote only two
attorneysinhis department, and that M's. Swansonwas not as deserving of apromotionasthe two lawyers
who were promoted: Ms. Hoffman and Mr. Ryske. Asto the first point, Ms. Swanson has offered no
evidence to contradict Mr. Sporleder’s testimony that for fiscd reasons he could promote only two
atorneys (Def.’s Facts, Ex. F., 114-5).

Asto the second point, Ms. Swanson likewise has failed to offer evidence sufficient to create a
trigble issue as to whether Mr. Sporleder’ s atement that he found Ms. Hoffman and Mr. Ryske more
qudified than Ms. Swanson is pretextua. Mr. Sporleder stated that, based on his persond observations
of Mr. Ryske and on Ms. Hoffman's evauation of him (which was more favorable than Mr. Milazzo's
evduation of Ms. Swanson), Mr. Sporleder concluded that Mr. Ryske deserved a promotion (Def.’s
Facts, Ex. F., 116). Mr. Sporleder dso concluded that Ms. Hoffman deserved a promotion, based onthe

qudity of her performance and her discharge of additiond responghilities as a result of Mr. Brodnan's

Nor do webelieveatriableissueis created by thefact that M's. Swanson was told in the latter half of 1994 that
on their return to the legal group Mr. Brodnan would decide if she received a promotion (Pl.’s Add’| Facts { 131 and
Def.’s Resp.). It is also undisputed that at the time of those statements, Mr. Brodnan was still the head of the legal
group, and the persons making the statements did not know Mr. Brodnan was retiring (1d.).
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retirement (Id., 15). Ms. Swanson admits that Mr. Sporleder harbored no gender-bias in his decisons
(Def.’s Facts, 1 16). And, this admission finds further support in the fact that while Ms. Swanson was
never promoted, Mr. Sporleder promoted both a male and female attorney, and declined to promote
another mae atorney. That promotion pattern does not support a finding of discrimination.

Thereisno evidence herethat Mr. Sporleder chose to promote Ms. Hoffman and Mr. Ryske for
any reasonother than his honest belief that they were the most deserving candidatesfor the two promotions
he could give. That is sgnificant, because even if Mr. Sporleder’ s assessment was wrong, that is not
enough to establish pretext. Brill, 119 F.3d at 1270. And, the fact that aside from Mr. Brodnan two of
Ms. Swanson'’s other supervisors who dedt personaly with Ms. Swanson -- men and women dike --
shared Mr. Sporleder’ s views further undermines Ms. Svanson'sclam.  See Maarouf v. Walker Mfr.
Co., 210F.3d 750, 754-55 (7th Cir. 2000). On the factua record beforethe Court, Allstate' ssummary
judgment motion asto Ms. Swanson’s gender discrimination clam must be granted.

B. Ms. Swanson’s Retaliation Claim.

In Count 11 of her amended complaint, Ms. Svansondamsthat Allsateretdiated againg her for
her complaints of gender discrimination, in violation of 42 U.S.C. § 2000e-3(a). In order to establish a
dam of retdiation, a plantiff must either offer direct evidence of discrimination, or proceed under the
burden-shifting method set out in McDonnell-Douglas Corp. v. Green, 411 U.S. 792 (1973). Under
McDonnell-Douglas, the plantiff mugt first establish aprimafacie case by a preponderance of evidence.
A prima facie caseis established when a plantiff showsthat: “1) sheisengaged in a protected activity

under Title VI1; 2) she suffered an adverse employment action subsequent to her participation; and 3) there
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exigs a causa connection between the adverse employment action and her participation in protected
activity.” Koelsch v. Beltone Electronics Corp., 46 F.3d 705, 708 (7th Cir. 1995).

If aprimafacie case of retdiationis established, thenthe burden shifts to the employer to provide
anonretdiatory explanationfor itsactions. If the employer satisfiesthat burden of production, “the burden
shifts back to the employee to demongtrate that the employer’s stated reason is merely a pretext for
covering up discriminatory conduct.” Smart, 89 F.3d at 439. Attheend of theday, the plaintiff must offer
evidence sufficent to show that “the employer would not have takenadverse action* but for’ the protected
expresson.” Cullom, 209 F.3d at 1040. However, the Supreme Court hasrecently reaffirmed that under
the McDonnell Douglas test, proof esadlishing a prima facie case dong with evidence sufficient to cause
“rejection of the defendant’s proffered reasons will permit the trier of fact to infer the ultimate fact of
intentiond discrimination.” Reeves v. Sandersen Plumbing Prods., Inc.,  U.S. 2000 WL
743663, a * 9 (June 12, 2000), quoting &t. Mary sHonor Center v. Hicks 509 U.S. 502, 511 (1993).

Ms. Swanson's centra argument isthat Allstateretdiated againg her for her complaints about the
March 1995 evauation delivered by Mr. Milazzo by placing her onthe JJJonApril 11, 1995. The Court
finds that Ms. Swanson has offered facts sufficient to get to trid on thisclam.

1.

Fantiff has offered facts which, if accepted by ajury, could establish aprimafacie case. First,
there are facts from which ajury could decide that plaintiff was engaged in statutorily protected activity.
In her response to her 1994 PDS review on March 30, 1995, Ms. Swanson complained about her lack
of promotion, the promotion of Mr. Ryske, and alleged continuous acts of gender discrimination by Mr.

Brodnan. Ms. Swanson is correct in asserting that these comments are the kind of expresson for which
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Title VIl isdesigned to protect fromretdiation. See Hunt-Golliday v. MetropolitanWater Reclamation
District of Greater Chicago, 104 F.3d 1004, 1003 (7th Cir. 1997) (finding thet filing of complaint with
internd equa employment opportunity officer is a statutorily protected activity); Filipovic v. K & R
Express Systems Inc., 176 F.3d 390, 398 (7th Cir. 1999) (holding that filing charges with the EEOC is
astatutorily protected activity); Melton v. Five Four Corp., No. 99 C 1274, 2000 WL 97568, at *11
(N.D. 1lIl. Jan. 25, 2000) (holding that complaining to manager about discrimination at work place
condtitutes statutorily protected activity). The fact that the Court has granted Allstate summary judgment
on Ms. Swanson's gender discrimination claim does not foreclose her clam of retdiaion. An employee
may engage ingatutorily protected expressonunder Title VI § 2000e-3(a) evenif the chalenged practice
doesnot violate Title VII. Deyv. Colt Construction & Development Co., 28 F.3d 1446, 1457 (7th Cir.
1993); Collinsv. Sate of Illinois, 830 F.2d 692, 702 (7th Cir. 1987).*

Second, Ms. Swanson has offered facts sufficient to create atriable issue onthe link between her
reaction to the March 1995 evauation and being placed onJiJstatus. Generdly, aplantiff may establish
aprimafacie case of such alink through evidence that the discharge took place on the hedls of protected
activity, Johnson v. Sullivan, 945 F.2d 976, 908 (7th Cir. 1991), because suspicious timing constitutes

crecumgantid, or indirect, evidenceto support adam of discriminaion. Hunt-Golliday, 104 F.3dat 1013

“We cannot agree with Allstate’s claimthat becauseM s. Swanson’ s complaints were “chronic” (and by that,
we assume Allstate means numerous and repeated), they cannot constitute statutorily protected activity as a matter of
law (Def.’s Mem. 8-10). In support of this argument, plaintiff citesto Talanda v. KFC Nat’| Mgmt Co., 140 F.3d 1090,
1096 (7th Cir. 1998), McDonnell v. Cisneros, 84 F.3d 256, 259 (7th Cir. 1996), and Rollinsv. State of Florida Dept. of Law
Enforcement, 868 F.2d 397, 401 (11th Cir. 1989). However, none of thesecases hold that the mere volume of complaints,
without more, establishes that the employees’ complaints are frivolous, or that the employee did not reasonably believe
he or she was opposing discriminatory activity. The Court’s rejection of Allstate’s argument that Ms. Swanson’s
complaints are not protected activity as a matter of law will not bar Allstatefromattemptingto prove, on the facts, that
Ms. Swanson’s complaints were not protected.
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(citing Troupe v. May Dept. Stores Co., 20 F.3d 734, 736 (7th Cir. 1994)). Thus, a short time span
between two events can be enough for plaintiff to create atriable issue asto the required causd link. See
Sweeney, 149 F.3d at 557 (noting that an adverse action occurring one day or one week after the
protected speechwould establishthe required nexus); Johnson v. Cityof Fort Wayne, Ind., 91 F.3d 922,
938 (7th Cir. 1996) (dating that a reasonable inference on the causationissue ariseswhenthe adversejob
action came two weeks afer the filing of the EEOC complaint).

Third, Ms. Swansonhas offered facts sufficient to dlow ajury to conclude that the J1J congtituted
an“adverseemployment action.” 1n so ruling, the Court ismindful of the Seventh Circuit’ sadmonition that
“not everything that makes an employee unhappy is an actionable adverse action.” Cullom, 209 F.3d at
1041 (quoting Smart, 89 F.3d a 441). Rather, the complained of action must materidly affect the
employment conditions, Johnsonv. City of Fort Wayne, Ind., 91 F.3d 922, 932 (7th Cir. 1996), which
requires “more than ‘a mere inconvenience or an dterationof job responghilities’” Cullom, 209 F.3d at
1041 (quoting Ribando v. United Airlines, Inc., 200 F.3d 507, 510 (7th Cir. 2000). “A materidly
adverse change might be indicated by atermination of employment, ademotion evidenced by a decrease
in wage or sdary, aless diginguished title, a materid loss of benefits, sgnificantly diminished materid
responsbilities, or other indices that might be unique to a particular Stuation.” Crady v. Liberty Nat’|
Bank & Trust Co., 993 F.3d 132, 136 (7th Cir. 1993). By contrast, adverse performanceratings done
are not enough to condtitute adverse employment actions. Smart, 89 F.3d at 442.

Despitethese limitations, what congtitutes an “ [ a] dverse employment action has been defined quite
broadly inthiscircuit.” Smart, 89 F.3d at 441. An adverse employment action “is not limited solely to

loss or reduction of pay or monetary benefits. It can encompass other forms of adversity aswell.” Smart,
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89F.3d at 441. “The question whether a change in anemployee sjob or working conditions is materidly
adverse, rather than essentidly neutrd, is one of fact, . . ., and so can be resolved on summary judgment
only ifthequestionis not fairly contestable.” Williamsv. Bristol-Myers Squibb Co., 85 F.3d 270, 273-74
(7" Cir. 1996).

As Allgtate correctly points out, the JIJ did not have any immediate quantifigble effect on Ms.
Swanson’s employment: she was not suspended or demoted, her job title and respongbilities remained
unchanged, and she suffered no decrease inpay. Ms. Swanson contends that the J1J had the detrimental
effect of preventing her from transferring to another department (Pl.’s Mem. 14), but offers no evidence
aufficient to create atridble fact issue inthe face of Allstate' s sworn testimony that a JlJ administered due
to “behaviord” issues such as those attributed to Ms. Swanson does not prevent an employee from
trandferring (Def.’ sFacts 196, and Ex. H. (Norton Aff. at 11 15-18)).”> Herg, it is clear from the face of
the document that the JlJissued to Ms. Swanson was behavior-based, not performance-based.

Nor can Ms. Swanson dam an adverse employment action because she received fewer stock
options thanshe would have been awvarded had she not beenonthe JJJ (P’ sMem. 14). Mr. Sporleder’s
deposition testimony, which Ms. Swanson relies upon to establish the above undisputed fact, dso states
that the purpose of the stock options isto provide anincentive to people and reward the best performers,”

and is thus discretionary (F.’s. Add'| Facts, Ex. |, 269). The loss of a discretionary bonus is not the

¥ n denying Allstate’ s assertion that her ability transferwas unaffected, M s. Swanson cites testimony and an
exhibit from Mr. Sporleder’ s deposition that has nothing to do with transfer rights. Ms. Swanson also cites her own
testimony, in which she claims Mr. Brodnan told her that “in the past people who had experienced trouble, any kind of
trouble were not candidates for transfer” (Pl.’s Resp. to Def.’ s Facts 1 97). However, Ms. Swanson offersno timeframe
for this statement, and does not indicate that Mr. Brodnan was talking about the effect of a JIJJ when he made the
statement. What's more, the statement attributed to Mr. Brodnan is not consistent with the undisputed fact that Ms.
Swanson had “experienced trouble” as of January 1994, but nonetheless received a transfer at her request. For those
reasons, the statement attributed to Mr. Brodnan does not create a material fact dispute.
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equivaent of areduction in afixed sdary, and thus hasbeen hdd not to condtitute an adverse employment
action. See Rabinovitz v. Pena, 89 F.3d 482, 1488-89 (7th Cir. 1996) (in afirming grant of summary
judgment for defendant, held that “loss of a bonusis not an adverse employment action in a case such as
this where the employeeis not automaticaly entitled to the bonus’). Likewise, the loss of discretionary
stock options that M's. Svanson was not “ automeaticaly entitled to” receive does not condtitute an adverse
employment action.®

The absence of those kinds of quantifiable employment detriments, however, is not necessarily fatd
to aretdiaiondam, as* adverse employment actions extend beyond readily quantifiable losses” Smart,
89 F.3d a 441. On severd occasons, the Seventh Circuit has commented that being placed on a
probationary or remedia status could condtitute an adverse employment action sufficient to support a
retdiationdam. SeeCullom, 209 F.2d at 1041-42 (“[W]e have suggested that being placed on probation
could also be an adverse action”); Smart, 89 F.3d at 442 (commenting that while negative evduations are
not enough to aone to congtitute adverse action, if plantiff “ had been, as she aleges, put on probation, we
might have a different case before us’); see also Adusumilli v. City of Chicago, 164 F.3d 353, 362-63

(7™ Cir. 1998) (notingunappeal ed determinationby the district court that “ placing [plaintiff] inthe Behavior

®M's. Swanson also claims an adverse employment action because the administration of the JIJ proximately
caused Ms. Swanson’s major depression; the depression in turn caused her to take an extended | eave of absence; and
the leave ultimately resulted in her termination nearly three years later when she and Allstate could not agree on a
mechanism to determine her ability to return to work (Pl.’s Mem. 13). The threshold problem with this argument isits
initial premise: that evenif the JlJitself does not adversely affect Ms. Swanson’ s terms of employment, her subjective
reaction to the JIJ can satisfy the” adverseemployment effect” prong of aretaliation claim. However, the Court believes
that the personal effect on Ms. Swanson of the JIJdoes not constitute an adverseemployment action that will support
aTitle VIl retaliation claim. A retaliation claimrequires that the employertake action that adversely effects the plaintiff’s
job conditions. To accept Ms. Swanson’s argument would allow retaliation claims to turn not on the objective effect
of aparticular action on a person’s conditions of employment, but on the subjectiveimpact of that action on a person’s
psyche. That would result in retaliation claims becoming untethered from their purpose under Title V11 of prohibiting
job discrimination agai nst an employee who complains of discrimination, but denyingclaims wherethe employer’s action
has “little or no effect on the employee’sjob.” Sweeney v. West, 149 F.3d at 550, 556 (7th Cir. 1998).
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Alert program and subsequently firing her were adverse actions’). In this case, ajury could reasonably
determine that being placed on J1J status condtituted an adverse employment action.

Unlike a mere negetive evauation or avague warning of future discipling, the JJ plainly put Ms.
Swanson at risk of immediate termination for any falure to comply with the directives concerning her
behavior. A jury could reasonably decide that the adverse effect of this risk created by the JIJ was
heightened by two factors. (1) the subjective and generd nature of the directives (such as, requiring that
Ms. Swanson*at dl timesremain professond, courteous and respectful of others” and that “[u]njustified
or unexcused outbursts, ‘flareups,” commentsor other remarksdisplayinglack of professondism, courtesy
or respect will not be accepted”) (Def.’ sFacts, Ex. 98), and (2) Allstate’ sdecisionthat the JIJ“will remain
in effect indefinitdy” (id.), which meant that Ms. Swanson would remain at risk of immediate termingtion
indefinitdy.

The evidence here reveds more than a case of the JJ causing a “bruised ego” or even
“humiliation,” whichisthe type of effect that the Seventh Circuit hasheld will not support aretdiationdam.
Smart, 89 F.3d a 441. A jury could reasonably find that the JIJ Sgnificantly altered Ms. Swanson's
employment status, see Burlington Indus,, Inc. v. Ellreth, 524 U.S. 742, 761 (1998) (a “tangible
employment actioncongtitutesa Sgnificant change inemployment status’) -- and certainly not for the better.
A jury could reasonably find the JJ was intended to be the “last stop” beforeaninevitable dismissal. See

Cullom, 209 F.2d at 1038. Under the foregoing authorities, we believe that whether the JJ was an

7Sweeney v. West, 149 F.3d 550, 556 (7th Cir. 1998), is not to the contrary. There, plaintiff received counseling
statementsand was not disciplined, but was warned that failure to refrain frombehavior that affected the morale and work
atmosphere of the organization would result in disciplinary action. Id. at 556. Following the reasoning of Smart, the
Seventh Circuit held that the counseling statements were not actionable. However, there was no probationary status
imposed on the plaintiff there, and certainly no imminent risk of termination.
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adverse employment action is, at the very least, a “fairly contestable’ point that cannot be resolved on
summary judgment.
2.

Because the facts submitted on summary judgment show that there is atriable issue as to each of
the dementsplantiff must prove to establish a primafacie case, weturnto the question of whether Allstate
hasofferedevidenceof alegitimate, non-discriminatory reason for issuing the JIJ. If so, Ms. Swanson must
point to evidence which, if accepted by the jury, could rebut that reason and (together with the primafacie
case) establish that the JJJ was issued as retdiation.

Allgate has offered evidence that the motivation for the JJwas not Ms. Swanson’s complaints
about her evauation from Mr. Milazzo or lack of promotion, but instead was her episode with Ms.
Hoffmanon April 5, 1995. The evidence is sufficient to creste atriable issue on that point. The event as
related by Ms. Hoffman could reasonably be construed by the jury as insubordinate conduct by Ms.
Swanson that, in the circumstances, warranted the JIJ. Moreover, the April 5 event occurred after Ms.
Swanson’scomplaintsabout her evauation, thus giving color to the view that the JJ wastriggered not by
the complaints about Mr. Milazzo's evauation but rather by the intervening dispute with Ms. Hoffman.

However, Ms. Swanson has submitted evidence which, if accepted by the jury, could reasonably
lead to the conclusion that the JJ was part of aneffort to create a record to support a termination of Ms.
Swanson in retdiation for her complaints about Milazzo's evduation and lack of promotion. It is
undisputed that between the time of the Milazzo evauation and the issuance of the JIJ, M's. Hoffmanurged
that Ms. Swanson be offered a severance package (and fired if she didn’t accept it) (A.’sAdd'| Facts |

157); and that when her proposal wasrebuffed (1d. 1] 158), she sought to discuss it with Allstate' s generd
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counsd (Id. 1 159). Moreover, Ms. Hoffman prepared notes for a conversation with Mr. McKay
indicating that Ms. Swanson could haveto be “set up” for aJJ (Pl.’s Add'| Facts 1 182).

InMead v. United States Fidelity and Guaranty Co., 442 F. Supp. 114, 130 (D. Minn. 1977),
the digtrict court found for the plaintiff on a retdiation clam where the defendant had prepared a
memorandum indicating that “[i]f we wish to ‘fire ether or both [plaintiffs] we must document the moves
of the two of them over a period of time.” See also Smart, 89 F.3d at 442 (characterizing Mead as
invalving a memorandum “which in essence said, ‘Let’s paper her file so we can get rid of her'”).
Moreover, if the jury were to conclude that the dispute that Ms. Hoffman says gave rise to the JIJ was
“trumped up,” that, too, could lead the jury to concludethat the redl reasonfor the JJ wasto retaliate for
Ms. Swanson’'s complaints. See Boyd v. Brookstone Corp. of New Hampshire, Inc., 857 F. Supp.
1568, 1571 (S.D. Ha. 1994) (“An dlegationthat fa seperformanceevduationswereprepared inretdiation
for thefiling of an EEOC clam is arecognized cause of action”).

The Court expresses no view as to how the jury infact will resolve these numerous fact questions.
For now, al that isimportant is that there are sufficdent facts to allow a jury to reasonably find for either

party on the retdiation claim. In these circumstances, summary judgment cannot issue for Allstate.'®

B\ 's. Swanson, in passing, raises two additional theories of retaliation which may be rejected with little
discussion.

First, Ms. Swanson asserts that her transfer to ReAdin January 1994, was in retaliation for her December 1993
memorandum complaining of gender discrimination (Pl.’s Mem. 13). However, Ms. Swanson admits she viewed this
assignment a being retaliatory at the time (Pl.’s Add’| Facts, 1 120-21), and yet did not file a charge of discrimination
within 300 days. Thus, this assertion istime-barred and for the reasons set forth above (see 21-24, supra), cannot be
resurrected undercontinuing violationtheory. Inany event, thisassertionignoresthat Ms. Swanson’ stransfer to ReAd
was the result of her own request for a transfer. While she had not specifically requested a transfer to ReAd, she did
not indicate at thetimethat such atransferwas unacceptable. Nor does Ms. Swanson offer any evidence to show that
thetransferresulted in diminished pay, benefits, job responsibilities, or in other detriments -- to the contrary, she admits
she liked, trusted and respected her supervisor in ReAd, and does not accusehimof discrimination (Def.’ s Facts | 74).
In these circumstances, the transfer to ReAd is not a materially adverse action that can support aretaliation claim.
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V.

We now turn to Ms. Swanson’s clam that Allgtate failed to reasonably accommodate an dleged
disability (clinical depression) by acceding to her request to work part-time and to report only to certain
supervisors. In order to establishan ADA dam, aplaintiff must prove that she suffers from a* disability,”
and that notwithstanding the disability, she can perform the essentid functions of the job — either without
any adjustmentsor with“ reasonable accommodation.” See Best v. Shell Oil Co., 107 F.3d 544, 547-48
(7thCir. 1997); Weiler v. Household Fin. Corp., 101 F.3d 519, 524 (7th Cir. 1996); DelL.ucav. Winer
Indus., Inc., 53 F.3d 793, 797 (7th Cir. 1995).

Allgate dams there is no factud dispute asto any of these dements; Ms. Swanson clams there
isatriable fact issue as to each one. Weagreewith Allstate that the undisputed materid facts establish that
even assuming that Ms. Swanson was “disabled” within the meaning of the ADA, there was no failure to
reasonably accommodate any suchdisability. Onthat ground, Allgtateis entitled to summary judgment on

Ms. Swanson’s ADA cdam.™®

Second, Ms. Swanson argues that her termination on February 24, 1998 also constituted retaliation for her
complaintsin March 1995 about Mr. Milazzo’s evaluation. The fact that the termination was not included in her EEOC
charge of retaliation for complaints of gender discrimination chargeis not by itself fatal to that claim. The Seventh Circuit
has recognized that a retaliation claim may be pursued even if not part of an EEOC charge, if it is based on post-charge
developments arising out of the discrimination claim asserted in the charge. See McKenzie, 92 F.3d at 481-83; Steffan,
859 F.2d at 544-45. However, the Court finds that plaintiff has failed to offer facts sufficient to allow ajury reasonably
to find causal connection between her termination and her complaints of gender discrimination in March 1995. Given
the significant gap in time between these two events, and the absence of other evidence from whichajury could draw
a“but for” causal link, the Court finds that plaintiff has not satisfied the third prong of the test. See Merhebv.lllinois
State Toll Highway Authority, No.98 C. 3190, 2000 WL 198787 (N.D. Illinois, Feb. 10, 2000) (stating that termination one
year after filing of discrimination claim and six months after statement by employer that he was “working to get rid” of
him, without more, is not enough to show the causal link of retaliatory conduct); Hoffman-Dombrowski v. Arlington
International Racecourse, Inc., 83F. Supp. 2d 934 (N.D. 111.2000) (holding that thirteenth-month gap between complaint
of gender discrimination and subsequent adverse employment action of transfer is not sufficient to establish a causal
link).

®Thereisno small irony that in asserting their conflicting positions on whether Ms. Swanson suffered from
adisability,Allstaterelies on the opinion of Dr. Lichtenstein (whose assessment Allstate declinedto rely upon without
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A. Allstate Satisfied Its Statutory Duty To Reasonably Accommodate.

Under the ADA, anemployer hasaduty to offer reasonable accommodationsfor quaified persons
with known physica or mentd disgbilities, which would dlow the employee to continue working, so long
as the essentid functions of the job are being performed with or without the accommodation, unless the
needed and/or requested accommodations would impose an undue hardship onthe employer. 42 U.S.C.
§12112(b)(5)(A). See also Beck v. University of Wisconsin Bd. of Regents, 75 F.3d 1130, 1135-36
(7th Cir. 1996). The ADA’ s definition of “reasonable accommodation” includes “job restructuring, part-
time or modified work schedules, resssgnment to a vacant position, . . . and other Smilar accommodations

for individuds with disabilities” 42 U.S.C. 8 12111(9)(B). However, “an employer is not required to

additional IMEs) (Def.s Mem. 14), while Ms. Swanson relies on the opinion of Dr. Conroe (whose assessment she
previously rejected) (Pl.’s Mem. 17). In any event, the Court believes that the summary judgment record does create a
genuine fact issue as to whether Ms. Swanson was “disabled” at the time she sought to return to work.

The Seventh Circuit has recognized that depression may be — but is not invariably —adisability under the
ADA. Krockav. City of Chicago, 203 F.3d 507, 512 (7th Cir. 2000); Schneiker v. Fortis Ins. Co., 200 F.3d 1055, 1061 (7th
Cir.2000). Toestablishthat depressionisadisability inagiven case, theplaintiff must demonstratethat “her depression
substantially limits her ability to perform amajor life activity,” Schneiker, 200F.3d at 1061, which can include working.
Murphy v.United Parcel Service,Inc., 527 U.S. 516, 522 (1999); Sinkler v. Midwest Property Management, Ltd., 209 F.3d
678, 683, (7th Cir., Apr. 6, 2000); Weiler v. Household Finance Corp., 101 F.3d 519, 524 (7th Cir. 1996); but cf. Schneiker,
200 F.3d at 1060 n.2 (noting Supreme Court recently has questioned whether working should be considered amajor life
activity). However, the effect on the ability to work must be far ranging: it is not enough that a condition prevents a
person fromdoing one particularjob, ordoing it forone particular employer. Weiler, 101 F.3d at 524-525. Moreover, the
Seventh Circuit has made it clear that a condition that makes it difficult orimpossible to work fora particular supervisor
does not qualify as a “disability.” Schneiker, 200 F.3d at 1062 (“a personality conflict between an employee and a
supervisor — even one that triggers the employee’s depression — is not enough to establish that the employee is
disabled, so long as the employee could still perform the job under a different supervisor”).

Under these standards, Dr. Lichtenstein’s report as well as Ms. Swanson’s self-assessment of her condition
would establishthat sheis not disabled: the part-time requirement was not medically necessary, and any inability of M s.
Swanson to work for particular supervisors would not rise to the level of an ADA-disability. But Dr. Conroe’s report
creates a genuinefact dispute on this score, as his report concluded that M s. Swanson’ s depression was profound, was
ongoing, and was aseriousimpediment to her being able to work. While Allstate argues that Dr. Conroe’ s opinion was
limited to Ms. Swanson working at Allstate, a jury would not be required to read that report so narrowly. Dr. Conroe
opined that certain aspects of Ms. Swanson’s condition would present special obstacles to her returning to Allstate;
but his opinion described ageneral conditionthat ajury reasonably could concludewould be disabling for M s. Swanson
in any work she attempted to perform as an attorney. However, for thereasons explained below, the fact issue that Dr.
Conroe’ s opinion creates does not allow Ms. Swanson’s ADA claim to survive for trial.
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‘bump’ other employeesto create a vacancy so asto be able to reassign the disabled employee. Nor is
anemployer obligated to createa‘new’ positionfor thedisabledemployee.” Gilev. United Airlines, Inc.,
95 F.3d 492, 499 (7th Cir. 1996).

In Weller, the Seventh Circuit explained that a plantiff’s request for reassgnment to new
supervisors does not obligate an employer to transfer the employee unlessthere is a vacant position and
reessgnment would not pose an undue hardship. 101 F.3d at 526 (citing Gile v. United Airlines, Inc.,
95 F.3d 492, 499 (7th Cir. 1996)). Weller dso hdd that the ultimate decision whether to transfer an
employee remains withthe employer and, unlessthereis evidence showing that the employer unreasonably
refused to transfer an employee to avacant pogtion, afalureto reassgn anemployee does not violate the
reasonable accommodeation requirement of the ADA. See 101 F.3d at 526 (citing Wernick v. Federal
Reserve Bank of New York, 91 F.3d 379, 384 (2d Cir. 1996)).

There is no evidence that Allstate unreasonably refused to “transfer” Ms. Swanson with respect
to which supervisors she would report, or unreasonably refused to alow her to work part time. Rather,
the evidence shows that Alldtate attempted to ascertain whether these or other accommodations were
necessary by requesting plantiff to undergo asecond IME, to resolve the conflict between Drs. Lichtengtein
and Conroe. Allgtate never completed this process, because Ms. Swanson frustrated Allstate’ s effortsto
ascertain her ability to return to work and the necessary accommodations.

To determine what may congtitute a“ reasonable accommodation” the employer and the employee
typicdly must engage inaninteractive process. Hunt-Gollidayv. Metropolitan Water Reclamation Dist.
of Greater Chicago, 104 F.3d 1004, 1012 (7th Cir. 1997) (* determining what specific actions should be
taken by an employer requires an interactive process involving participation by both sdes’). In Beck v.
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University of Wisconsin Bd. of Regents, 75 F.3d 1130 (7th Cir. 1996), the Seventh Circuit explained
what the interactive process requires.

An accommodation is something concrete -- some specific action required of the
employer. Sefken v. Village of Arlington Heights, 65 F.3d 664, 666 (7th Cir. 1995)
(parenthetica omitted). Therefore, someone, ether the employer or the employee, bears
the ultimate responsbility for determining what specific actions must be taken by the
employer. The employer has at least some responsibility in determining the necessary
accommodation. The federa regulations implementing the ADA date:

To determine the appropriate reasonable accommodation it may be
necessary for the [employer] to initiate an informal, interactive process
withthe qudified individua withadisability in need of the accommodation.
This process should identify the precise limitations resulting from the
disability and potentia reasonable accommodations that could overcome
those limitetions

29 C.F.R. § 1630.2(0)(3)(1995). But the regulaions envisonaninteractive process that
requires participation by both parties:

[T]he employer must make a reasonable effort to determine the appropriate
accommodation. The appropriate accommodation is best determined through a
flexible, interactive process that involves both the employer and the [employee]
with adisability.

29 C.F.R. pt. 1630, app; see also Grenier v. Cyanamid Plastics, Inc., 70 F.3d 667,
677 (1st Cir. 1995). .. . No party should be able to cause a breakdown in the process
for the purpose of either avoiding or inflicting liability. Rather, courts should ook
for signs of failure to participate in good faith or failure by one of the parties to
make reasonable efforts to help the other party determine what specific
accommodations are necessary. A party that obstructs or delays the interactive
process is not acting in good faith. A party that fals to communicate, by way of
initiation or response, may aso be acting in bad faith. In essence, courts should attempt
to isolate the cause of the breakdown and then assgn responsibility. For example, the
cause of the breakdown might be missng information. The regulations envison such a
cause:

[1]n some ingtances neither theindividua regquesting the accommodation

nor the employer can readily identify the appropriate accommodation.
For example, the individud needing the accommodation may not know
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enough about the equipment used by the employer or the exact nature of
the work dte to suggest an appropriate accommodation.

29 C.F.R. pt. 1630, app. Where the missing information is of thetypethat can only

be provided by one of the parties, failure to provide the information may be the

cause of the breakdown and the party withhol ding the information may befound to

have obstructed the process. The determination must be made in light of the

circumstances surrounding a given case.
Id. at 1135-36 (emphasis added).

Under the standards set forth in Beck, responsibility for breakdown of the interactive processin
this case must beassigned to the Ms. Swanson, who ultimately terminated the interactive process. When
Ms. Swansoninitiated the process, by refusng to return to work full time and without restrictions after her
leave of absence expired, Allstateacted reasonably -- both under itsown IlinessL OA policy and the ADA
-- by seeking to determine whether Ms. Swanson had a disability and what, if any, accommodations were
reasonably required to permit Ms. Swansonto do her job. Thegist of Ms. Swanson’s complaint in Count
111 redly boils down to the fact that Allstate did not accept Dr. Lichtenstein’s initid recommendations to
give her part-time hoursinareassigned position. However, Ms. Swansonhasnot pointed to anything that
prohibited Allstatefromasking for the first IME, or that shows Allstate was unreasonable intaking that step
to ensurethat M's. Swansonwould be able to performthe oftendifficult and sengtive dutiesof any attorney.
See Placev. Abbott Laboratories,  F.3d___, Nos. 99-2418 and 99-2971, 2000 WL 706035, *
5 (7th Cir. 2000) (“in an era when disgruntled workers al too regularly take out their frustrations with a

gun, Abbott’s desire to get a second opinion before welcoming Place back to work hardly seems

unreasonable’). Ms. Swanson plainly has faled to offer facts to create a genuine dispute about the

46



reasonablenessof Allstate’ s proposal for a second IME, once a conflict arose between the statements of
Drs. Lichtenstein and Conroe.

Indeed, had Allstate accepted Dr. Lichtenstein’s opinion, Allstate would have had no duty to
provide the accommodations Dr. Lichtenstein recommended because Dr. Lichtenstein did not offer any
medicd evidencethat Ms. Swansonwasdisabled. Dr. Lichtenstein and Ms. Swanson both admit the part-
time schedule was not medicdly necessary (Def.’s Facts 11 128, 134), and the inability to work for a
particular supervisor is not a “disability.” Without a disability, there is no legd duty of accommodation
under the ADA. Schneiker, 200 F.3d at 1062. Conversdly, if Allstate had accepted Dr. Conroge's
opinion, it likewisewould have had no duty to accommodate Ms. Swanson, as that opinion indicated that
Ms. Swansonwas not then able to return to Allstate under any circumstances (Def.’ sFacts 163). Thus,
by asking for a second IME, Allstate was proposing a mechanism that could trigger an ADA-duty to
reasonably accommodate Ms. Swanson where none at the time existed.

Moreover, there wasnathing about the Allstateproposal for the second IME that indicated Allstate
was bound and determined to deny Ms. Swanson an opportunity to return to work, or to be reasonably
accommodated in doing so. To the contrary: (1) Allstate specificaly stated it was “not rgjecting Ms.
Swanson’ srequest to return to work in any capacity, but Smply [ig| trying to evauate whether or not she
isfit todo s0” (Def.’s Facts, Ex. A (50)); (2) Allgtate did not attempt to dictate who could perform the
second IME, but proposed that the sdlection be made jointly by Drs. Lichtenstein and Conroe (Def.’s
Facts,  164); and (3) Allstate agreed in advance to be bound by whatever conclusonwasreached inthe
second IME (I1d.). Thisproposa was not a mechanism to put into place arequirement for endlessIMEs:

Allstate proposed one, find binding IME. That request was entirely reasonable. See Beck, 75 F.3d at
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1135 (“[t] o determine the appropriate reasonable accommodationit may be necessary for [the employer]
to. . . identify the precise limitations resulting fromthe disability and potential reasonable accommodations
that could overcome those limitations. But the regulations envison an interactive process that requires
participation by both parties. . . .”) (emphasis added).

Rather than agree to the that find IME, Ms. Swanson elected to cut off the interactive process
before it was done, and to resort instead to the legd process (Def.’ s Facts ] 173). That was her choice,
of course, but having made it, she cannot complain that Allstate failed to reasonably accommodate her.
SeeBeck, 75F.3dat 1136. Although theinteractive process need not go onindefinitely beforelega action
istaken if the process proves to be fruitless, responshility for a breakdown in the process caused by an
employee' s unreasonable falure to help the employer determine what specific accommodations are
necessary must be assigned to the employee. Id. at 1135-36.

Whilethe “interactive processisnot anend initsdf,” Rehling v. City of Chicago, 207 F.3d 1009,
1015 (7th Cir. 2000), it nonethdess is an important means “for determining what reasonable
accommodations are available to dlow a disabled person to perform the essentid job functions of the
postionsought.” 1d. (quoting Sebernsv. Wal-Mart Store, Inc., 125 F.3d 1019, 1023 (7th Cir. 1997)).
Inthis case, Ms. Swanson’ srefusdl to alow hersdlf to be examined a second time was not reasonable, and
frustrated Allgtate’s legitimate effort to determine whether Ms. Swanson had a disability and what

accommodations were necessary to alow her to do her job.°

W e do not believe the ADA required Allstate to accept Ms. Swanson’s proposal of letting her return for a
trial period under Dr. Lichtenstein’s restrictions (Pl.’s Add’'| Facts § 163). “An employer is obligated to provide a
qualified individual with a reasonable accommodation, not the accommodation he would prefer.” Rehling, 207 F.3d at
1014. Moreover, given Dr. Conroe’s opinion that Ms. Swanson’s impairments rendered her unable to return to work
under any circumstances, we do not believe ajury could reasonably find that Allstate was required to reassign Ms.
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On the facts presented on summary judgment, the Court finds that Ms. Swanson has failed to
create atriable issue on the question of whether Allstate reasonably accommodated her dleged disshility.

Asareault, Allgae is entitled to summary judgment on Count 111 of the amended complaint.

CONCLUSION
For the foregoing reasons, Allstate' smotionfor summary judgment (doc. # 61-1) is granted as to
Counts | and 111, but denied asto Count I1.

ENTER:

SIDNEY |. SCHENKIER
United States M agistrate Judge

Dated: June 15, 2000

Swanson, permanently or temporarily,without receiving further medical assessments. See Hendricks-Robinson v. Excel
Corp., 154 F.3d 685, 690 (7th Cir. 1998) (reassignment is one form of accommodation but the disabled employee must be
qualified for the position to which he or she seeks reassignment).
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